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VEMORANDUM AND PRETRI AL ORDER NO,

Bartle, C. J. August 19, 2008
Before the court is the notion of Julie Stevens ("Ms.
Stevens") to extend the deadline for submtting proof of D et
Drug ingestion in support of her claimfor Category Two benefits?
under the Seventh Anendnment to the Nationw de C ass Action
Settlenent Agreenment with Weth? ("Settlement Agreenent"). M.
Stevens failed to submt to the Trust documented proof of the
period of time that she was di spensed and ingested Di et Drugs.
Ms. Stevens maintains that her delay should be excused because it

was due to circunmstances beyond her control; nanely, (1) an

1. The Seventh Amendnent provides that Category Two C ass
Menbers "shall be entitled to receive a 'Category Two Paynent' of
$2,000 fromthe Trust." Seventh Anendnment 8 VIII.A 1.

2. Prior to March 11, 2002, Weth was known as Anerican Hone
Product s Cor porati on.



inability to |l ocate the proprietors of the clinic that di spensed
Diet Drugs to her; and (2) her relocation to Australi a.
I .

According to the parties' subm ssions,® Ms. Stevens has
failed in her repeated attenpts to |ocate the proprietors or
affiliates of the Rochester Weight Control Center, the clinic
that purportedly dispensed her Diet Drugs. |In March 2000, M.
Stevens signed a Pink Formand submitted it to the Interimd ains
Adm ni strator.* Through the subm ssion of her Pink Form Ms.
Stevens authorized the InterimC ains Adm nistrator to obtain on
her behal f her medical records fromthe Rochester Wight Contro
Center.

I n August 2000, Ms. Stevens inforned the Trust of her
efforts to obtain her medical records fromthe Rochester Wi ght
Control Center. Specifically, M. Stevens advised the Trust that
she personally visited the former |ocation of the Rochester
Wei ght Control Center and was advised that it had cl osed and had
not left any forwarding information. M. Stevens al so inforned
the Trust of her intention to relocate to Australia and asked the

Trust to assist her in obtaining the required docunents.

3. On Decenber 16, 2006, Ms. Stevens wote a letter requesting
relief fromthe filing deadline for Category Two benefits. By
Order dated Decenber 28, 2006, we directed the Clerk of the Court
to docket the letter as Ms. Stevens' "Mdtion for an Extension to
Regi ster for Category Two Benefits with the AHP Settl enment Trust
after the Decenber 16, 2006 Deadline."

4. The Interimd ains Admnistrator was the predecessor to the
Trust.
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Approxi mately four years later, by letter dated May 10,
2004, the Trust inforned Ms. Stevens that it was unable to use
t he aut hori zation she provided in May 2000. The Trust al so
notified Ms. Stevens that her March 15, 2000 Pi nk Form subm ssion
was i nconpl ete because she did not include records detailing the
length of time she purportedly ingested Diet Drugs. The letter
expl ai ned that Ms. Stevens' subm ssion did not satisfy the proof
of use requirenent. It stated that "[c]lai mants who authorize
the Trust to get records on their behalf still bear the ultimte
responsi bility for substantiating their clains in accordance with
the Settlenent Agreenent. Authorizing the Trust to obtain
phar macy/ prescri ption records does not guarantee that the Trust
will be successful in obtaining them"” Weth's Resp., Ex. C at
2.

On July 7, 2004, the Trust sent Ms. Stevens anot her
notice informng her that her claimcould not be processed
because she had not submitted proof of Diet Drug ingestion. 1In
response, on July 21, 2004, Ms. Stevens provided the Trust with
an updated authorization permtting the Trust to obtain the
required records on her behalf. On Novenber 10, 2004, the Trust,
unable to |l ocate Ms. Stevens' records, sent Ms. Stevens a "Fina
Deficiency Notice" warning her that "in order to conplete [her]
claimand protect [her] rights under the Settl enent Agreenent,

[ she] must send [her] nedical records directly to the Trust."

Weth al so asserts that the Trust sent Ms. Stevens

notice of the approval of the Seventh Amendnment on Cctober 15,
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2004. The Trust further advised Ms. Stevens that, pursuant to
t he Seventh Amendnent, she was required to submt proof of her
Diet Drug ingestion prior to Decenber 16, 2006 to qualify for
Cat egory Two benefits. Thereafter, on July 10, 2006 the Trust
advised Ms. Stevens that if it did not receive proof of her D et
Drug ingestion before Cctober 16, 2006, it may not be able to
process her claimor notify her regarding the status of her
submi ssion prior to the Decenber 16, 2006 deadline. Utimtely,
on Decenber 16, 2006, Ms. Stevens, aware that she would require
additional tinme to |locate the required docunents to substantiate
her claim filed the instant notion.
.
Under the Seventh Anendnent, C ass Menbers were
eligible to receive Category Two benefits upon subm ssion of the
fol | ow ng:
a. An Echocar di ogram Tape or Disk for the
rel evant Diet Drug Recipient, conducted
after Diet Drug use and by the end of
the Screening Period, and in conpliance
with the Settl enent Agreenent, show ng
FDA Positive regurgitation or MId
Mtral Regurgitation;

b. A properly conpleted and signed G een
Form or Gray Form docunenting a
di agnosis of FDA Positive regurgitation
or MId Mtral Regurgitation based upon
such Echocardi ogram and

C. Proof of Diet Drug use in accordance

with section VI.C. 2.d of the Settl enent
Agr eenent .
Seventh Amendnent § VIII.B. 3. Cdaimants were required to submt

these materials within seven nonths after the date of Fi nal
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Judi ci al Approval of the Seventh Anmendnment, or Decenber 16, 2006.
See id. The Seventh Anendnent further provides that:

If a Diet Drug Recipient fails tinely to

conply with the notice fromthe Trust sent

under Section VII1.B.3, the Trust shall have

no further obligation to process the D et

Drug Recipient's claimfor a Category Two

Paynment, and that Diet Drug Recipient's claim

for this benefit shall be extinguished.
Id. at 8§ VII1I.B.5.

Pursuant to the Seventh Amendnent, a notice was sent to
"all C ass Menbers who have ever registered or purported to
register with the Trust or who have submtted any type of formto
the Trust ... and to all known attorneys representing such C ass
Menbers ...." 1d. 8 V.C.1. The notice inforned C ass Menbers
and their attorneys that a list of eligible Category Two
clai mants woul d be posted on the Trust's website within thirty
days of Final Judicial Approval. See Part |I of the Oficial
Court Notice: Overview of the Seventh Amendnent to the
Nat i onwi de Cl ass Action Settlenment Agreenent ("Official Court
Notice - Part I"), p. 8. See also Part Il of the Oficial Court
Noti ce of the Seventh Amendnment to the Nationw de C ass Action
Settlenment Agreenent ("Oficial Court Notice - Part I1") at 20;
Sevent h Anendnent 8 VII1.B. 1.

Ms. Stevens concedes that she did not tinmely submt her
proof of Diet Drug ingestion. Therefore, Ms. Stevens may proceed
only upon a showing that her failure to conply with the deadlines

establ i shed by the Seventh Amendnent was due to excusable

negl ect .



L.
The deadl i nes i nposed by the Seventh Amendnent and the
Settl ement Agreenent may be extended if a nmovant can show t hat

his or her failure to neet the deadli nes was due to "excusabl e

neglect.” In In re Orthopedic Bone Screw Prods. Liab. Litiag.
246 F.3d 315, 323 (3d Cir. 2001), our Court of Appeals reiterated
the Suprene Court's analysis of excusable neglect as set forth in

Pi oneer I nv. Servs. Co. Vv. Brunswi ck Assocs. Ltd. P ship., 507

U S. 380 (1993). Four factors should be eval uated when deci di ng
whet her excusabl e negl ect exists: (1) the danger of prejudice to
t he nonnmovant; (2) the length of the delay and its potenti al
effect on judicial proceedings; (3) the reason for the delay,

i ncluding whether it was within the reasonable control of the
nmovant; and (4) whether the novant acted in good faith. Pioneer,

507 U.S. at 395; Bone Screw, 246 F.3d at 322-23. W shal

di scuss each of these factors in turn.

Under the first prong, we nust consider the danger of
prejudice to Weth should Ms. Stevens' requested extension be
granted.®> Weth argues that granting Ms. Stevens an extension
will unduly prejudice Weth because it will erode the certainty
for which it bargained in negotiating the Settl enent Agreenent
and it would potentially open the floodgates for simlar clains.
The finality provided to Weth, the Trust and other C ass Menbers

by the Settl ement Agreenent has been of paranount inportance

5. The Trust did not file a response to Ms. Stevens' notion.
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t hroughout the adm nistration of the Settlenent Agreenent. M.
Stevens' notion is not the only one of its kind and all ow ng her
an extension under these circunstances will pose a danger of
prejudi cing the nonnovants. See Pretrial Oder No. 3923, at 3
(Sept. 10, 2004).

Second, we mnust consider the Iength of the delay and
its effect on judicial proceedings. The deadline for subm ssion
of all materials to the Trust to receive Category Two benefits
was Decenber 16, 2006. The deadline to register for Category Two
benefits was set to give Cass Menbers anple tine to conplete the
necessary fornms and submt themto the Trust. Weth argues that
Ms. Stevens was aware, as early as the year 2000, that she would
be required to provide objective proof of her D et Drug
i ngestion. Indeed, after nore than eighteen nonths since the
deadl i ne passed, Ms. Stevens has failed to present any evi dence
that she will be able to conmply with the proof of ingestion
requi renents. Under these circunstances, we find that the length
of the delay will negatively inpact the finality of the
Settl ement Agreenent and judicial proceedings.

Under the third prong, we nust review Ms. Stevens
reasons for delay. In her notion, Ms. Stevens seeks relief from
the filing deadline because she: (1) lives in Australia; and (2)
is attenpting to | ocate the prescribing physician associated with
the clinic where she obtained Diet Drugs. Weth argues that as
early as August 2000, Ms. Stevens informed the Trust that the

clinic where she purportedly obtained her Diet Drugs had cl osed.
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In addition, Weth asserts that Ms. Stevens' relocation does not
relieve her of the responsibility of submtting docunentation
supporting her claimor entitle her to nore tinme than provided to
ot her claimnts. W agree.

Ms. Stevens has not detailed any recent attenpts to
contact the physician who prescribed her Diet Drugs. 1In the
absence of any acceptable reason for her prol onged delay, or any
indication that Ms. Stevens will be able to obtain proof of her
ingestion within a tinme certain, we cannot find that Ms. Stevens
satisfied the third prong of Pioneer.

Finally, we have no reason to doubt that Ms. Stevens
acted in good faith. However, the danger of prejudice to
nonnovants and the length of, and reasons for, the delay weigh
heavily in favor of finding that Ms. Stevens' actions do not
constitute excusable neglect. Accordingly, Ms. Stevens is not

entitled to an extensi on of the Decenber 16, 2006 deadli ne.
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AND NOW this 19th day of August, 2008, for the reasons
stated in the acconpanyi ng Menorandum it is hereby ORDERED as
fol | ows:

(1) the notion of Weth for an extension of tine to
respond to Julie Stevens' Mtion for an Extension to Register for
Cat egory Two Benefits is GRANTED; and

(2) the notion of Julie Stevens for |eave to register
for Category Two benefits with the AHP Settlenment Trust is
DENI ED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



